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. ® Animals—Wild animals—Rlephanis—Tame
slephant escaping—Reoavtured by another—Tame
ai time of recapiure—Qwnership vol,!omgr ‘master

- $8 not losk. N

By the common law of Erugland which is sppli-
cable in Tndia on this subject a person ocan have
only a quslified property in a wild animal, and if

_'such animal esespes §o its former - liberty, such

qunlified property .in. it ia _lost.. Xlephants are
animals which, though by nature wild, are peouli-

" arly amenable %q $raining and quickly become
‘ :n'na." I any :goh tame and trainsd animal

should go- oft with a wild bherd of other elephants
and remain at liberty so long  that when reoap-
tured, it had to be dealt with and trained as if I§

. were a wilds animal, whioh had never before been
" tamed and trained, it would be oorrect fo say

" that it hiad ' reverted o it1 natural state and was
in fact a wild avimal. - In such case, the former

L

)

owner would have lost all property to it. But if
on recapture it was found to be tame and could be
put t& work again almost at onoe, it would be.
inodrrect 40 -say ®hat it was a wild animal. 8%
Oal. 418 Foll. (P.1,0.9,P.2,C 1]

Kyqgy Din—tor Appellant.
Génwala—lor Respondent.

Judgment :—In this case $he plaintiff -

sued the defendant for ¥he reburn of his
elephant which he had caught in bis-keddah.
The plaintiff somebime in 1915 purchased
the d?hni from Maung Ba Dwe and bhad
{4 in his possession until #he 64h June 19:7,
vihen it got losh in: $he jungle.. It remained
in the jungle until June 1918..  The defen-
«dant in his written skatement ook up the

" attitude,Shat he knew nothing of any such
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purchase and that he' had eaught the ele-
phant in the keddah according %o law.
The Courk framed one issue only, with
oonsent, namely, *“whether the elephant in
suit belongs %o ¥he plainkiff or not ?” The
evidence was led on $he question of identi.
fioation of the elephant as the one whish
the plaintiff had'purchased, and both Couris
have held that $he plaintiff has sucoeeded
in proving that $he elephant eaught by the
defendant was the same as the elephant
purchased by the plaintiff, I
The appellant-defendant has brought the

ease up on second appeal and he grounds.
of appeal 1 to 7 raise a legal question which
was not raised in either of the Courts below,
namely, whether the elephant having
returned to its wild state, the plaintiff had
nob lost his property in i, o

*The poink should have been raised by
the defendant in the Original Court and i%
could nok be raised in:-the -sesond appeal to
the detriment of the plaintiff, who had no
opportunity of calling evidence having &
bearing on-the poink. - Bub the defendant

‘having raised ¥he point for the first time

in this Courd, if the point is $o be decided,
the decision ‘must rest on. the recorded
evidenoce, although no evidence was speol-
ally adduced bearing on the point.- :

Bv the common law of England which
is applicable #o this case, & person oan have}

only a qualified property in a wild animal v

and if such animal eseapes %o its forme:
liberty, such qualified property in 1% is losh,|
Volume I, Halsbury's Laws of England,
paragraphs 798, 799, It is necessary, there-
fore, in this case %0 consider whether. on
the evidence the defendant-sppellany’s con-
fention, that when he recaptured the ele-
phant it was a wild animal,” can be sus-
tained. ' Elephanis are animals whioh,

?
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amenahle o fraining and quickly become
tame, ' If any such $ame and $rained ani-
al should go off with a wild herd of other
lephants and  remain a$ liberty so long

was in faol a wild animal. In sugh oase, $he

% onoce, I think it would be inscorrect %o
y that it was a wild animal. The view
that there are animals, which although
naturally wild may cease §0 oome within
the category of wild animals, is ‘supported
by the decision in Mahadar Mohania v.
Balaram Gagoi (1), which was a oase very
similar. .

'The facts as found by both the lower
QOourts show that the elephant in question
was purchased by the plaintiff respondent
from Maung Ba Dwe in 1915 after it had
been in his hands for abous six months,
and had been #rained. - I remained in the
plaintiff’s possession for over one year and

.a half and  was then lost in' June 1917.

FPhe plaintiff made a' search for it and then
offered a reward for its recapture. In June
1918 it was recaptured by the defendant
appellant  in his keddah. When it was
reoaplured, it seems %o have been able %o

.be put to work within a very short #imb,

whioh indicates that it was already a tam-
ed animal, Both Courfs have held shat it
was. famed -and $rained and not wild a§ the
time of its recapture and since it had been

- . working for over eighteen months before i¥
- esoaped, dhe finding would seem %0 be

oorrech.. The defendant appellant, there-
fore, is not able §o show that the elephant
in this oase was in fack & wild animal and

~ _his contention that the plaintiff has lost

his property in the elephant consequently

" The appeal is, therefore, dismissed with

" .o0sks.

- Appeal dismissed.

(1) (1908) 35 Cal. 413=12.0. W. N. 647,

'gh by nature wild, are peculiarly -

that when - recapbured, it had to be dealt

. |with and #rained as if it were a wild animal,

“|which had never before been $amed and

~ Jirained, I think i% would Jbe correct %0 say
that it had reverlied to i¥s natural state and

former ownerewould have losh all property -

_|to is. Bah if on recapture it was found %o be
me and could be put to work again almosh.

* nothing and where they - separa
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-Ma Ngwe Hnit—Appellant o £

V.

Maung Po Hwu and otiarc—}?espdn- '1

dents. - »

Firs Appeal No. 86 of 1919, decided on
- 1Tth January 1921, againsh a deoree of the

Addl, Dist. J., Maubin.

Budihist Lato—Burmesi—Spinster mbreying o
widower—Wife bringing no payin io marriage—

Divoros by mutual consent without foult—Wife 8

entitled to share in payin property. . . .

In iha case where the wite Is » spinster but the'’

husband had been previously married, where the
husband brings paysn to the marriage and the wifs

by ‘mutual consent without any fault-on either
side the rule %0 ba apnlied - is tha rule laid down
for the case where neither party had beet maweied
before and separate by mutual cemnsent withous

" fault, and where the relation of nissayg. amd

nissita exists. (Oase-law discussed). [P. 3. 0*]
Ba U—for Appellant, ' )
Mya Bu—for Respondents.

Robinsen, C.J. —U "Ma La, an old
man of 70 years of age, who had been pre-

" viously married, married Ma -Ngwe Hnit,

a spinster, age 38. U Ma La wa¢ a rich

man. Ma Ngwe Hnib was poor and -

brought nothing %o the masriage. - The

marriage was arranged ‘by the elders, and -
- Ma ‘Ngwe Hnit no doub#:.claimed tha§ a

substantial kanwsn shquld be setiled on

her. On the day of the marriage U Ma - |
La merely sent over Rs. 450, whereas he:
_had promised %o give 40 acres of paddy
1and.. Ma Ngwe Hnit objected, ahd the
elders wen$ §0 U Ma La and obfained from -

him a document purporiing o transter about
44 aores of paddy land. The marriage then
ook place. After a few years there” was a

. divorce by mutual consent withoute.any
fauls on either side. Shethen brought a °

suit %o recover her kanwin and her share
in the pavin and lesistpwa properties. The
learned Districh Judge has held ¥4 the
dooument fransferring the 44 wores of
paddy land nob being registered, is void and

. of no effect and ‘tha¥ she has no- claim o
‘fhese -as konwin. As regards the payin

property he held, following the desision in
Ma Dwe Naw v. Maung Tu (1), on a
divoroe. each party lakes - his or-her own
payén, and dispissed this porkion of

olaim. - As regards the letisipwn mﬂ !
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